
17/06/2022

1

Covid-19 and Vaccinations
THE OPTIONS AND IMPLICATIONS FOR REGISTERED CARE HOMES IN 
ENGLAND

NIGEL TARGETT, PARTNER

June 2022

Introduction

• Mandatory
• Voluntary
• Discrimination
• Implementation
• Data Protection
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Mandatory
• Government legislated for the COVID-19 vaccine to be mandatory

• Was due to become mandatory on 1 April 2022 but was revoked

• Government has power to make regulations

• Cannot require a person to undergo mandatory medical treatment

• Breach of Articles 8 and 9 of the European Convention on Human 
Rights (ECHR)
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Mandatory
• Revocation means harder for employers to justify a mandatory 
requirement

• Acas advises employers to encourage and support staff

• Employer cannot force an employee to be vaccinated without their 
consent 

• Vaccination without consent could amount to a criminal offence

• Employer can prevent unvaccinated employees from entering the 
workplace  

June 2022
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Mandatory
An employer should consider the following:

• Vaccination is not suitable for everyone

• Unclear whether a requirement would be lawful and reasonable

• Could amount to a repudiatory breach of contract

• Could indirectly discriminate against employees

• Could breach Article 8 and 9 of the ECHR
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Mandatory
• Employer may have difficulty justifying mandatory vaccination on 
health and safety grounds
• Could result in negative publicity for the employer which could have 
a detrimental impact
• Could have long-term, adverse side effects for some individuals
• Employee who suffers an adverse reaction may bring a P I claim 
against the employer
• Consultation with workplace and H & S representatives and trade 
unions, is likely to be required
• There are data protection implications of requiring employees to 
provide information
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Mandatory
It is advisable for employers to consider:
• How best to achieve voluntary vaccination within their workforce
• What other measures they could introduce to reduce the risk of 
COVID-19 in the workplace
• Consultation with employee or trade union representatives 
• A sensitive internal communications plan may help a voluntary take-
up of the vaccine
• Employers should inform staff of the available information to assist 
with their decision
• Alternative measures could be regular testing for frontline staff and 
health and safety reviews 
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Voluntary
• Government remains committed to encouraging voluntary vaccination of 
workers
• It intends to consult on strengthening the requirements of the Health and 
Social Care Act 2008: code of practice on the prevention and control of 
infections (Health and social care code of practice)
• It will review the recommendations made by respondents to the 
consultation which included:
• Providing further evidence on the benefits of vaccination and the 
likelihood of any risks
• Directly engaging with the vaccine-hesitant
• Removing practical and logistical barriers to access the vaccine
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Voluntary
• The government has specifically recommended vaccination for the 
following individuals:
• Adults living or working in a care home for the elderly
• Frontline healthcare workers
• Frontline social care workers
• Carers working in domiciliary care looking after older adults
• Those aged 65 years and over
• In the first phase of the vaccine roll-out, younger adults with long-
term clinical conditions
• Adults previously classed as clinically extremely vulnerable (CEV)
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Discrimination
• Indirect discrimination
• A mandatory vaccination requirement for employees or job applicants is likely 
to amount to a provision, criterion or practice (PCP) that puts individuals with a 
protected characteristic at a particular disadvantage compared with others who 
do not share that protected characteristic, contrary to section 19 of the Equality 
Act 2010 (EqA 2010)
• Age
• Disability
• Sex
• Race
• Religion or belief
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Discrimination
• An employer may be able to justify a vaccination policy that is 
ostensibly discriminatory

• The burden is on the employer to show justification. It must show 
that:

- It was pursuing an identified legitimate aim

- The measures taken to achieve that aim were appropriate and 
proportionate
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Discrimination
• Establishing a legitimate aim is likely to be the easier part of the test 
for employers

• Is a vaccination policy a proportionate means of achieving its 
legitimate aim?

• Proportionality may be a more difficult hurdle for employers at the 
current time

June 2022

9 10

11 12



17/06/2022

4

Discrimination
• Direct discrimination

• An employer's actions in requiring vaccination of a particular 
employee, or in treating them less favourably because they are 
unvaccinated, could directly discriminate against them contrary to 
section 13 of the EqA 2010

• Direct discrimination cannot be justified unless it is on the ground 
of age
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Discrimination
• It is unclear whether asking a candidate their vaccination status 
could be a prohibited health question in some circumstances under 
section 60 of the EqA 2010

• Other than in the circumstances set out in section 60(6), a person 
(A) to whom an application for work is made must not ask about the 
health of the applicant (B) either:

• Before offering work to B

• Where A is not in a position to offer work to B, before including B in 
a pool of applicants from whom A intends (when in a position to do 
so) to select a person to whom to offer work
June 2022

Implementation
• Any contractual change requiring existing employees to accept 
vaccination when it is offered to them must satisfy the usual 
considerations where a change to contractual terms is proposed
• Without employees' agreement, the employer is faced with either 
unilateral imposition of the change, or terminating and offering re-
engagement on the new terms
• Both options carry significant risks, particularly when the change is 
so controversial, and taking account of the potential human rights 
and discrimination issues
• Introducing a contractual vaccination requirement for new 
employees will potentially be easier
June 2022

Implementation
• An alternative to introducing a contractual vaccination requirement 
is to introduce a vaccination policy which encourages all employees 
to receive the vaccine and boosters when possible

• There are circumstances in which it is not appropriate

• However, the absence of a contractual requirement may make it 
more difficult to fairly and reasonably discipline or dismiss an 
employee who refuses vaccination
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Implementation
Employers who would like to implement a vaccination policy should consider:
• Consulting with staff associations or unions before implementing any policy
• How they intend to communicate with staff about the vaccination policy
• Their data protection obligations in processing data
• Compatibility of the vaccination policy with their legal responsibilities
• How the policy is used to reduce risk of conflict between vaccinated and 
unvaccinated staff
• In what circumstances to review the policy e.g. when private vaccination 
becomes possible
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Implementation
• A vaccination policy should also address the following issues:

• Purpose and benefits of vaccination

• Scope of coverage

• Pay

• Data protection and privacy
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Data Protection
• Given the changing position regarding COVID-19, employers should 
regularly review whether their policies in relation to the collection and 
storing of vaccination data remain proportionate
• The ICO guidance emphasises that emergency practices should be 
reviewed following the government's relaxation of restrictions across 
the UK
• Guidance states that, if employers continue to collect vaccination 
information, they must be clear about what they are trying to achieve 
and how asking individuals for their vaccination status helps to achieve 
this
• Guidance provides that an employer's reason for checking or recording 
vaccination status must be necessary and transparent
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Data Protection
• Retention of vaccination data is a fast-moving area. As things 
develop, an employer may not be able to justify its reasons for 
storing vaccination data for as long as it originally intended

• The ICO encourages employers to review their approach and ensure 
that it is still reasonable, fair and proportionate to the current 
circumstances

• An employer should assess any additional information it has 
collected and retained, and ensure that it disposes of any 
information that is no longer required securely
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Data Protection
Employers should also inform staff about:
• What personal data is required
• Who it will share the data with
• How long it will keep the data for
• What decisions it will make based on the data held
• Employers may also need to update their data protection policies and 
procedures, as well as their employee and other privacy notices, including to 
address how long they will keep the vaccination data for
• The collection of special category data requires additional safeguards. 
Employers should consider who should be able to access the information 
and what they could use the information for
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Data Protection
• Information about an employee's health is special category personal 
data. This means that the employer can only process it in defined 
and restricted circumstances

• The ICO guidance advises that data protection law does not prevent 
an employer from keeping staff informed about potential or 
confirmed COVID-19 cases amongst colleagues

• However, an employer should avoid naming individuals wherever 
possible and should not provide more information than necessary
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Summary
• Vaccination is not mandatory

• An employer may wish to encourage staff to be vaccinated

• Vaccination policies are a possibility

• Beware of discrimination issues

• Do not retain vaccination data longer than necessary

• Consult regularly with staff
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